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Abstract

Since the dawn of history and war has been necessary for
humanity in all ages, there have been wars of grinding
measured human woes over the years and centuries. These
wars have been - and continue to be - sweeping countries and
afflicting peoples, destroying the features of civilizations and
national wealth, and increasing its severity generation after
generation in view of the massive development of weapons of
mass destruction. This led to the existence of an international
law that regulates the rules and norms of war, governs
relations between warring forces, guarantees the protection of
civilians, wounded and prisoners, and alleviates the tragedies
caused by wars and armed conflicts. The development and
codification of international humanitarian law emerged in the
1860s, whose bases continued to develop - as a result of
atrocities committed during wars, to protect humanity and
without distinction of any category at the expense of others -
under international humanitarian law ""He said

Facts and experiences of peoples show that the most
vulnerable groups in society, such as women and children, are
the most vulnerable during any armed conflict, both internal
and external. Women are a direct and direct victim of grave
violations during armed conflict, except that they bear all the
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disastrous consequences of such conflicts. As a result, the
problems faced by women in situations of armed conflict have
received increasing attention. The twentieth century witnessed
a qualitative leap in the protection of women during armed
conflicts, strengthening their position in society and enhancing
their role in international peace and security.

Although humanity has taken enormous strides in favor of
women and has achieved many achievements in many areas of
women, the situation of women in armed conflicts remains
grave and unsustainable. Millions of women worldwide are
still subjected to various kinds of violations of their rights In
addition to the physical and psychological harm, and this is
evident to the observer of the reality of the suffering of
Palestinian women under Israeli occupation, except for
exploitation, especially sexual exploitation and physical
violence during armed conflicts.
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(17) Observer Status for the International Committee of the Red Cross, in Consideration of the
Special Role and Mandates Conferred Upon it by the Geneva Conventions of 12 August 1949 ,1990,
UN GARsnh 13; A/RES/45/6 ,16 October 1990.
http://www.worldlii.org/int/other/UNGARsn/1990/13.pdf
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(18) The Rules of Procedure and Evidence for the application of the Rome Statute of the
International Criminal Court, U.N. Doc. PCNICC/2000/1/Add.1, 2000, article (73/4).

(19) Decision of 27 July 1999 of Trial Chamber of the International Tribunal for the Former

Yugoslavia, prosecutor v. blagoje simic Milan simic miroslav tadic stevan todorovic simo zaric,
Available on Official website of the Criminal Court in Yugoslavia.

http://www.icty.org/x/cases/simic/tdec/en/90727EV59549.htm
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Official Website to the Office of the United Nations High Commissioner for Refugees.
http://www.unhcr.org/pages/49¢3646c2f3.html
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(23) The official website of the International Committee of the Red Cross.
http://www.icrc.org/applic/ihl/ihl.nsf/States.xspxp _viewStates=XPages NORMStatesParties&xp tre

atySelected=375



http://www.icrc.org/applic/ihl/ihl.nsf/States.xspxp_viewStates=XPages_NORMStatesParties&xp_treatySelected=375
http://www.icrc.org/applic/ihl/ihl.nsf/States.xspxp_viewStates=XPages_NORMStatesParties&xp_treatySelected=375

2019 ale-22504 i 1 Ol yuld 391 Alres

B i) alelor] oS 1 BLEYI e 11 ¢ Jodl a1 il 2 gl sl
Jo e T o) Slialall e gtadl on o ¢ LAl 09l Comss acde Bslanl)
U Lk ol L] Geamsy Ladks wdstlpcianlal) spy s 2glid) b sebelanln)
! Lol ol

LU S oy o s Slslanly oy Jgad) (el sslos ol e
S LS Jor 0L 3 WayUT 2] e ) suielall lacly sl S LILYL,
Bl lng apby daeb sl aL) A Y1 30U 05STY adslll Sl Ol Lol 24
0 @l o

e amlhly el (3 dand) el ekl e psladl Y gadl daiy
F o sl e Saslally Al ok 4

farie e 1l ear 2017/3/14 & a0 el ot 15 oo Ls™-8
& B AV bl asll amllly Blall dysem 1S G AN B gy 0915
[61y ol S ) bl (sl 2 L) adlg 2008 L ) by sk
) e (U Al 180 5 Vol )

S )oYy PlEl SY dad U Oy SN O I slyjell s sl

P 3 BLY) Lealet LAY Cal) adpall dod) ) dedl el

Look, articles (2) paragraph 3, (7) paragraph 2, (12) paragraph 1, 2 from the Vienna )(24
Convention on the Law of Treaties 1969.

1979 WU 111 &) Ghall 4 Slaaled) Sie (8 e (19) 5 (18) 5 (17) 5 (16) 5 (5) 2lsal L Ll
(25) Salwa Hamrouni, Le droit international devant le juge constitutionnel,
Rencontres internationales de la faculté des sciences juridique, politiques et sociales
de Tunis, Droit international et droits internes,développements récents, colloque
des 16-17-18 aril 1998, P 261.
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Résume :

Le monde a connu lors des derniéres décennies de graves
violations du droit international humanitaire et des droits de ’homme,
ce qui a joué un role incontestable dans I’évolution du principe de
défaut de pertinence de la qualité officielle, plus connu sous le nom
« d’absence de I’'immunité » dans le cadre du développement global du
droit pénal international. Un principe qui a été entériné dans le statut
de Rome de la Cour Pénale Internationale, et ce afin que les personnes
responsables de commettre les crimes contre les droits de I'homme, que
ce soit en temps de guerre ou en temps de paix, ne puissent échapper a
la justice. Cependant D’on peut constater quelques obstacles a
I'application de la loi devant cette cour, certains ayant pour raison les
contradictions et les lacunes juridiques dans le Statut de la Cour
évoqués par certains pays, et d’autres résultant de la non-coopération

des pays en raison des immunités accordés a leurs responsables, ce qui
constitue a long terme un obstacle a la réalisation de la justice pénale

internationale.
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The rules and procedures of investigation
and trial sessions and their irregularities
Abdulrahman Ali Ali Al-Zabib
Legal adviser and consultant
law771553482@yahoo.com

The investigation and trial sessions are considered the most important
elements of the litigation process, as it is based on judicial rulings, which
restricts the judge's conviction and conviction of what he hears in the
council of his law from lawsuits, replies, comments, witnesses, evidence,
evidence, negation, etc.

Therefore, if the investigation and trial sessions intersect with
imbalances and departures from the checks and balances, this will cause
injustice and the deviation of the compass of justice, injustice and
unfairness will be achieved. Conversely, if the rules and regulations are
observed in the investigation and trial sessions, justice will achieve its
objective.

We hear continuously the complaints of citizens of the imbalances of
the investigation and trial sessions and non-compliance with their rules and
legal status, which causes the weakness of the confidence of the community
in the judiciary can not be strengthened and restore confidence in the field
procedures to activate compliance with the rules and the conduct of
investigations and trials, including human rights and allow the field to ask
litigants what they want according to the rules of the law away from the
mood .

In view of the national legal system, we note that the Code of Pleadings
has clearly clarified the principles and controls of the investigation and trial
sessions for their importance in the proceedings of litigation and their great
impact on the course of justice.

The fact is that the imbalances in the investigation and trial sessions
have a negative effect on the outcome of litigation. These are the judicial
rulings. They also lose the judiciary's prestige and respect in society and the
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importance of investigation and trial sessions. We contribute to clarify some
of the imbalances and observations in the reality of the judiciary
summarized the most important in the following:

1. Investigation and Trial Chambers:

It is noted that most of the rooms of the investigation and trial sessions
are not suitable to ensure that their procedures are often tight and crowded
with litigants and difficult to control the system inside them. It is also noted
that there is a large shortage of the number of meeting rooms where there is
an alternate table between the judges to hold meetings. It is supposed to be
allocated hall for each judge or the judiciary to hold sessions in a constantly
and without a delay, as the hearings of the prosecution in a crowded hall or
office is being investigated with more than one person in the same place
and some prosecutors investigating more than one file at the same time.

It is necessary to diagnose the problem of shortage and overcrowding of
the interrogation and trial sessions and to initiate appropriate treatments,
including altering the buildings of the courts and the hired procuratorates to
choose larger buildings. Before concluding the lease agreement, a technical
committee will be appointed to assess the court's and the natural
prosecution's needs for the number of interrogation and trial chambers.
State-owned buildings were designed to expand the building so as to cover
the need for expansion and the need to reduce the number of law offices
and turn them into rooms and merge the offices of the judges in one office.

It also requires the deployment of specialized technical teams to
evaluate all courts and prosecutors in terms of buildings, number of halls,
size and adequacy of buildings and propose treatments for any problem in
buildings, including moving to another building. We propose that the state
buildings should be a priority in exploitation rather than rent as well as
endowment buildings in each governorate. Building and expansion of
courts and tribunals.

2. Investigation and trial times (time):

It is noted that there are significant imbalances in the time of the
investigation and trial sessions, where most of the judges and prosecutors
are banned after 10 am and leave at one o'clock in the sense that the
meeting period does not exceed three hours. The investigation and trial
sessions are supposed to begin at 8:00 am and end at 3:00 pm to cover the
need and enable The parties to the litigation in the presentation of their
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property and not to postpone the meetings administratively cause
congestion.

And requires that this problem be addressed by issuing a circular from
the Supreme Judicial Council sets the daily working hours and the times of
the beginning of the meetings and ending with a timetable to stop any
imbalance and the landing of inspection teams to all courts and prosecutors
to ensure compliance and non-violator.

3. List of investigation and trial sessions:

Despite the legal text, it is necessary to prepare a list of the investigation
and trial sessions in advance so that the meetings will be organized in a
table and placed on the bulletin board of the court and the prosecutor's
office to inform the parties of the cases when they are held.

In fact, the imbalance occurs, as some courts and prosecutors do not
publish lists of their daily sessions before the hearings, which causes
confusion among litigants.

He also notes that the table of the investigation and trial sessions is
formal and not actual. In the sense that the first call is made for the litigants
to hold their session. In the absence of one of the parties, it is postponed to
the so-called second appeal, and this is a mistake and necessitates that the
minutes of the investigation or trial be opened directly according to the
schedule without any delay. The litigants must attend the meeting time
without delay.

It also notes the lack of compliance with the law regarding the
arrangement of the consideration of cases in the list of hearings, which the
law stipulated in order to prioritize them to the court and to be postponed at
the same place in the next table without tampering in the list of meetings,
noting that the cases received by the court or the prosecution soon enter the
list Sessions before the old issues and this is a serious defect that needs to
be controlled and stop manipulation of lists of sessions.

4. Capacity to consider issues and divide the session into two periods:

Everything has a specific absorptive capacity, any excess that affects its
validity and quality, as well as the investigation and trial sessions, which
must be a reasonable number to be known and make room for the parties to
the issues to ask their money, but?
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In fact, the overcrowding and overcrowding in the number of cases in
the Prosecution and the courts before the examining magistrate and the trial
judge are beyond its absorptive capacity. It is unreasonable to hold a trial
session for more than forty cases per day, which is supposed to not exceed
20 cases per day at most. And a reduction in the quality of judicial work.

Due to the overcrowding of the cases, the cases are considered
expeditiously without enabling the parties to the cases to submit their debts.
This is contrary to the law, which leads to the deviation of the proceedings
of the litigation on the right and equity. This also causes postponements of
some administrative issues for the end of the working period without
reaching and holding them.

It is assumed that the hearings of the investigation and trial on two
periods:

The first period: from 8:00 am to 11:00 pm, in which half of the
scheduled cases are considered in the list of meetings.

Second Period: From 11:30 pm to 3:00 pm, the remaining issues (the
second half of the cases in the list of sessions) will be considered. This
period will include a half hour break at noon for noon prayer, lunch and
then continue until the end of the sessions.

The division of the litigation sessions for two periods has multiple
positives, the most important of which is not to disrupt the day completely
on the parties to the cases. It also grants the judge and the staff the
opportunity to rest and organize instead of working for one period. The
judge and the judicial staff are exhausted, and the court has the opportunity
to present any papers to the judge instead of the judges. During sessions.

5. Respect and Defamation of the Judiciary:

The judiciary requires ethics and morals that require all those who enter
the judiciary to respect it and any misconduct that must be deterred and
suppressed by any party, whether it is from the judge or the judicial staff or
from the parties to the cases. It requires that the sound is not raised during
the litigation, And the trial in a respectable manner, the judge does not raise
his voice constantly and the parties to the cases dare and raise their voices
on the campus of the judiciary.

It is unreasonable to threaten and ridicule or to use any words or actions
that are offensive to the judiciary either by the parties to the cases or by the
judges and the judiciary.
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It also requires the control of the meeting rooms and adjacent areas and
the prevention of side speech in the hall so that the parties to the litigation
can absorb the procedures that have been done in their case. The judge also
understands what is presented by the parties in the council of the district. It
also requires that the use of mobiles inside the meeting rooms be prevented
from the judge and judicial staff. The law stipulates that all parties to the
litigation shall be allowed to submit their nationality without a boycott
unless they leave the subject of the case and document all the proceedings
in the investigation and trial sessions with honesty and respect for the
dignity of citizens. The law also requires the court to sign a lecturer The
hearings shall proceed without delay and the parties to the proceedings shall
be given a copy of the minutes of the hearings. Any delay shall be
considered as a violation and an offense that requires the prosecution of the
perpetrators for fear of fraud and alteration in the minutes of the hearings.

6. Delay and delay the investigation and trial sessions

The most important of these is the violation of the rule of not
postponing the hearings for more than two times for one reason, noting that
there is a postponement of the meetings for one reason dozens of times and
contrary to the provisions of the law that prohibit postponement for the
same reason twice.

In addition, the hearings are held at intervals of cases. The case will be
heard on dates within two months and three months, although the law
stipulates that the period between one hearing and another for more than
three weeks may not be in ordinary and urgent cases,

7. Evaluation of the investigation and trial sessions

It is noted that there are frequent imbalances in all courts and
prosecutors in the investigation and trial sessions. This is due to the lack of
evaluation of the hearings through judicial inspection, where the
performance of the judicial inspection is limited to documents and files, and
there is no interest in the hearings of the investigation and the trial. The
investigation and trial is of great interest, and a continuous field inspection
team is being deployed to all courts and prosecutors to find out any
irregularities in the investigation and trial sessions and to evaluate the
performance of judges and judicial personnel and to check any disturbance
and deterrence. Control and adjust the appropriate filming sessions
including investigation and trial are then analyzed the extent of compliance
with the ethics and controls sessions and refer offenders for investigation
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and disciplinary measures that will lead to the existence of a deterrent for
everyone to respect for literature and controls the judiciary.

8. Preparing studies and field surveys on the imbalances of investigation
and trial sessions

It is not possible to deal with the imbalances of the investigation and
simulated sessions drastically, except by treating the causes. Here, the
reasons are not understood, and the diagnosis and treatment needed are
determined, unless they are subjected to research and field studies to be able
to identify the imbalance and suggest the treatments in a creative and
effective manner, noting the absence of research and studies in the field of
investigation and academic and field trials.

9. Rapid and strategic treatment:

The imbalances of the investigation and trial sessions are large and
heavy and have a negative effect on the work and trust of the judiciary and
need to be addressed through two fast track tracks in which any
administrative or administrative imbalances are dealt with and another
strategic track is diagnosed in a technical and precise manner and to be
dealt with according to the possibilities available. This delay does not mean,
And requires that a monthly completion of something in the strategic track
until the comprehensive treatment of the imbalances of the investigation
and trial sessions.

10. Training and qualification

The investigation and trial sessions are the most important elements of
the work of the judiciary. It is a very fine technical and professional work
that can not be acquired on the basis of prior lessons. Rather, it is necessary
to hold training and rehabilitation courses for all parties to litigation from
judges, lawyers, lawyers and even litigants to clarify the principles and
rules of investigation and prosecution for all. Necessary to improve their
performance and respect for the judiciary and its procedures and to identify
and address the imbalances.

The training and rehabilitation courses should not only be seasonal but
continuous so that the observations of the judicial inspection teams, the
judges, the judicial staff, the lawyers and the parties to the cases, which
have been observed to be in violation of the procedures and rules of the
investigation and trial sessions, will be received and training and
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rehabilitation courses will be held in times of outside work or holidays. And
assess the extent to which they are assimilated and actually implemented.

11. Publicity of sessions requires filming and documenting

One of the most important rules of the sessions is public and the most
important public practices is to make room for filming and documenting
meetings with video cameras or that the Judicial Council install video
cameras within each room sessions to photograph and document the
meetings and assess the performance of judges and employees and parties
to the litigation and stop any imbalances are caught.

The official or private satellite channels can also direct the filming of
the investigation and trial sessions and broadcast them on the channel to
show any imbalances and they are processed. It is possible to make space
for the satellite channels to record the trial sessions in all courts and publish
them to the public for any irregularities and treatment.

In the last :

We hope that the investigation and trial sessions will be given the
attention of the judicial inspection and be the most important elements of
evaluating the performance of judges and judicial staff. The teams should
constantly inspect all the prosecution and prosecution to find out the
irregularities of the hearings and the control of the violators so that the
community's confidence in the judiciary is weakened. Or because of the
delay in supporting the judiciary with the necessary equipment to carry out
its work by providing a service of justice and fairness to the society in
accordance with disciplined procedures, continuous supervision and
evaluation, training and continuous rehabilitation of the proper procedures
for bringing judges and judicial personnel the knowledge and skills
necessary for In order to fulfill their legal duty during the investigation and
trial sessions in accordance with the laws and legal regulations, and in order
to stop the imbalances and increase the level of discipline because of this
positive role in improving the performance of the judiciary and reducing the
margin of error and imbalance which causes most of the imbalances of the
investigation and trial sessions and requires speedy and effective action to
correct them according to the rules and the procedures of the investigation
sessions Trial and control of their imbalances.



